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Federal Communications Commission § 1.1411

(b) All papers filed in the complaint
proceeding must be drawn in conform-
ity with the requirements of §§ 1.49, 1.50
and 1.52.

§ 1.1409 Commission consideration of
the complaint.

(a) In its consideration of the com-
plaint, response, and reply, the Com-
mission may take notice of any infor-
mation contained in publicly available
filings made by the parties and may ac-
cept, subject to rebuttal, studies that
have been conducted. The Commission
may also request that one or more of
the parties make additional filings or
provide additional information. Where
one of the parties has failed to provide
information required to be provided by
these rules or requested by the Com-
mission, or where costs, values or
amounts are disputed, the Commission
may estimate such costs, values or
amounts it considers reasonable, or
may decide adversely to a party who
has failed to supply requested informa-
tion which is readily available to it, or
both.

(b) The complainant shall have the
burden of establishing a prima facie
case that the rate, term, or condition
is not just and reasonable or that the
denial of access violates 47 U.S.C.
§ 224(f). If, however, a utility argues
that the proposed rate is lower than its
incremental costs, the utility has the
burden of establishing that such rate is
below the statutory minimum just and
reasonable rate. In a case involving a
denial of access, the utility shall have
the burden of proving that the denial
was lawful, once a prima facie case is
established by the complainant.

(c) The Commission shall determine
whether the rate, term or condition
complained of is just and reasonable.
For the purposes of this paragraph, a
rate is just and reasonable if it assures
a utility the recovery of not less than
the additional costs of providing pole
attachments, nor more than an amount
determined by multiplying the per-
centage of the total usable space, or
the percentage of the total duct or con-
duit capacity, which is occupied by the
pole attachment by the sum of the op-
erating expenses and actual capital
costs of the utility attributable to the

entire pole, duct, conduit, or right-of-
way.

(d) The Commission shall deny the
complaint if it determines that the
complainant has not established a
prima facie case, or that the rate, term
or condition is just and reasonable, or
that the denial of access was lawful.

(e) Section 1.1404 shall apply to the
rate for any pole attachment used by a
cable system operator solely to provide
cable service. Until 47 U.S.C. 224(e) is
implemented, § 1.1404 shall also apply
to the rate for any pole attachment
used by a cable system or any tele-
communications carrier (to the extent
such carrier is not a party to a pole at-
tachment agreement) to provide any
telecommunications service.

[43 FR 36094, Aug. 15, 1978, as amended at 52
FR 31770, Aug. 24, 1987; 61 FR 43025, Aug. 20,
1996; 61 FR 45619, Aug. 29, 1996]

§ 1.1410 Remedies.

If the Commission determines that
the rate, term, or condition complained
of is not just and reasonable, it may
prescribe a just and reasonable rate,
term, or condition and may:

(a) Terminate the unjust and unrea-
sonable rate, term, or condition;

(b) Substitute in the pole attachment
agreement the just and reasonable
rate, term, or condition established by
the Commission; and

(c) Order a refund, or payment, if ap-
propriate. The refund or payment will
normally be the difference between the
amount paid under the unjust and/or
unreasonable rate, term, or condition
and the amount that would have been
paid under the rate, term, or condition
established by the Commission from
the date that the complaint, as accept-
able, was filed, plus interest.

[44 FR 31650, June 1, 1979]

§ 1.1411 Meetings and hearings.

The Commission may decide each
complaint upon the filings and infor-
mation before it, may require one or
more informal meetings with the par-
ties to clarify the issues or to consider
settlement of the dispute, or may, in
its discretion, order evidentiary proce-
dures upon any issues it finds to have
been raised by the filings.
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